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DETAILED ACTION 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
states. 

Claims 1-6, 9, 10, 14-18, 23, 24, 35, 36, 38-40, 42-45 and 47-53 are rejected 
under 35 U.S.C. 102(b) as being anticipated by Wacker et al (US 5,938,079). 

In regard to Claims 1 , Wacker et al teach a chemical mixing device (30) having a 
flow generator (20,21 ) operative to provide at least two streams of chemicals (chemical 
of "12" and "13"), and a mixing chamber (83,89; see Figure below), including at least 
two inlets (58a, 58c) adapted to receive the at least two streams of chemicals (see 
column 5, lines 36-41) and an outlet (outlet of "96") through which a mixture of the 
streams of chemicals is ejected from the mixing device (30), wherein the mixing 
chamber (83,89; see Figure below) has an open state (see open state of "83", "89" in 
Figure 7) in which the chemicals are mixed and a closed state (see closed state of "83", 
"89" in Figures 8 and 9) in which the volume of the mixing chamber (83, 89; see Figure 
below) is less than a fifth of the open state volume (as shown in Figures 7 and 8 of 
Wacker et al the volume of the mixing chamber can be zero between the walls of 98, 
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which is less than a fifth of the open state volume of the mixing chamber between walls 
of 98). 

In regard to Claims 2-4, Wacker et al also teach where the mixing chamber (83, 
89; see Figure below) has a substantially zero volume in the closed state (see closed 
state of "83" and "89" in Figure 8) where the mixing chamber (83, 89; see Figure below) 
has walls (98) that are biased in a closed state in which the walls (98) are pressed 
against each other (see Figure 8 that shows "98" in biased against one another in the 
closed position) and the walls (98) of the mixing chamber (98) are biased in the closed 
state by a pressure greater than required to keep the mixing chamber in the closed 
state (See Figure 8 where the pressure required to keep mixing chamber closed at "98" 
is greater than the pressure to keep the mixing chamber in the closed state; see Figure 
9 where mixing chamber is closed via "98" but not flat as shown in Figure 8.). 

In regard to Claims 5, 6 and 58, Wacker et al teach where the mixing chamber 
has a volume capable of being smaller than a cubic millimeter in the closed state and a 
volume of less than 20 cubic millimeters in the open state and the mixing chamber of 
Wacker et al is capable of having a volume of at least 3 cubic millimeters in the open 
state (see Figures 7 and 8 where volume is small between "98" in both figures; Wacker 
et al disclose that there is a volume define within 98; see column 8, lines 13-49). 

In regard to Claims 9, 10, 15 and 16, Wacker et al further teach where the mixing 
chamber comprises a flexible material ("98" is made of a flexible material) and where 
the mixing chamber comprises a compressible material ("98" is also compressible) and 
the flow generator (20, 21) and a nozzle (96) containing the mixing chamber are 
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connected to each other and are adapted to be replaced together and the nozzle 
containing the mixing chamber and containers from which the flow generator extract the 
chemicals are adapted to be replaced together (parts of Wacker et al are able to be 
adapted to be replaced as desired to Include together as desired by a user). 

In regard to Claim 14, Wacker et al teach where a pressure unit which 
controllably applies a closing pressure on the mixing chamber, when the mixing 
chamber Is In the closed state, but does not apply the closing pressure when the mixing 
chamber Is to be In the open state (see column 7, lines 58-62). 

In regard to Claims 17, 18, 23 and 24, Wacker et al additionally teach where at 
least two channels (channels of "58a" and "58c") which lead the chemicals to the mixing 
chamber (83, 89; see Figure below), where the channels (channels of "58a" and "58c"; 
see Figure 6 where cross-section decreases In "70a") have a decreasing cross-section 
as they approach the mixing chamber (83, 89; see Figure below) and the at least two 
channels (channels of "58a" and "58c") which lead the chemicals to the mixing chamber 
(83, 89; see Figure below), where at least a portion of the channels Is held In a closed 
state when the flow generator does not operate (58a and 58c can be In a closed state 
when "20" and "21" are not operating) where the walls (98) of the mixing chamber 
(83,89; see Figure below) are pressed against each other in the closed state ("98" 
closed in Figure 8) and the walls (98) of the mixing chamber (83, 89; see Figure below) 
are pressed against each other In the closed state, by an external force (external force 
applied to "98" via "100" and "102".). 
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In regard to Claim 35, Wacker et al teach a chemical mixing device (30) having a 
flow generator (20,21) operative to provide at least two streams of chemicals (chemical 
of "12" and "13"), and a mixing chamber (83,89; see Figure below), including at least 
two inlets (58a, 58c) adapted to receive the at least two streams of chemicals (see 
column 5, lines 36-41) and an outlet (outlet of "96") through which a mixture of the 
streams of chemicals is ejected wherein the mixing chamber (83, 89; see Figure below) 
is formed of a flexible material (see flexible material of "98"). 

In regard to Claims 36, 38 and 39, Wacker et al also teach where the mixing 
chamber is formed of a material to which polyurethane foam does not stick (see column 
8, lines 37-40) and an external pressure applicator which continuously applies a closing 
pressure to the mixing chamber and the mixing chamber is formed as a single piece 
with at least two chemical leading channels for leading chemical to the mixing chamber. 

In regard to Claim 40, Wacker et al teach a flow generator (20, 21 , 24) operative 
to provide at least two streams of chemicals and a mixing chamber (53, 83, 89) 
including at least two inlets (inlets of "58a" and "58c") adapted to receive the at least two 
streams of chemicals and an outlet (outlet of "96") through which a mixture of the 
streams of chemicals is ejected and a flow regulator (valve rods of 58a and 58c) are 
capable of preventing flow into the mixing chamber unless the chemical streams from 
the flow generator (20, 21 , 24) have a pressure above a threshold of at least 2 bar 
(pumps of Wacker et al can operate at high pressure and can be set by a user with the 
valves to account for intermittent dispensing of two fluids where the fluids operate at 
different pressures to coincide with volume portion; see column 2, lines 1 1-23;). 
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In regard to Claim 42, Wacker et al teach where the flow regulator (valve rods of 
58a and 58c) are capable of preventing flow into the mixing chamber unless the 
chemical streams from the flow generator (20, 21 , 24) have a pressure above a 
threshold of at least 4 bar. 

In regard to Claim 43, Wacker et al teach a chemical mixing device (30) having a 
flow generator (20,21) operative to provide at least two streams of chemicals (chemical 
of "12" and "13"), and a mixing chamber (83,89; see Figure below), including at least 
two inlets (58a, 58c) adapted to receive the at least two streams of chemicals (see 
column 5, lines 36-41) and an outlet (outlet of "96") through which a mixture of the 
streams of chemicals is ejected and at least two channels (see channels of "58a" and 
"58c" that lead to "53") having a decreasing cross section area, adapted to lead the 
chemical streams to the inlets of the mixing chamber (83,89; see Figure below). 

In regard to Claims 44 and 45, Wacker et al also teach where one or more of the 
at least two channels (channels of "58a" and "58c" that lead to "53") have monotonically 
non-increasing cross section over adjacent the inlet of the mixing chamber and wherein 
one or more of the at least two channels (channels of "58a" and "58c" that lead to "53") 
have a cross-section which decreases by at least a factor of 2, from an entrance of the 
chemicals to the channels, to the inlet of the mixing chamber. 

In regard to Claim 47, Wacker et al teach a foam dispensing device (30) 
comprising a plurality of input tubes (22,23, 28, 29) adapted to receive chemicals, a 
mixing chamber (83,89; see Figure below) having at least one elastic wall (98) and a 
flow generator (20, 21 , 24) adapted to induce flow of the chemicals received from the 
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input tubes (22, 23, 28, 29) into the mixing chamber (53, 83, 89; see Figure below), 
wherein the mixing chamber (53, 83, 89; see Figure below) has a first volume when the 
flow generator (20, 21 , 24) is not operating, and a second, larger volume when the flow 
generator (20, 21, 24) induces flow of the chemicals into the mixing chamber (53, 83, 
89; see volume when the valves of "58a" and "58c" that permit chemical to enter "53" 
are closed is fixed and when the valves open the volume of the chamber is larger due to 
the valve members not being disposed in "53" in Figure 2). 

In regard to Claims 48-51 , Wacker et al further teach where the input tubes 
(28,29) receive chemicals from containers (12, 13) included in a casing of the 
dispensing device (30; see where "28 and "29" are included in "30" in Figure 1) and the 
plurality of input tubes (28, 29) receive chemicals from the containers (12, 13) not 
mounted on the dispenser device (30) and the flow generator (20, 21 , 24) comprises a 
pump where the pump comprises a gear pump ("24" is a gear pump as noted in US 
5,332,125 see column 4, lines 50-55). 

In regard to Claims 52 and 53, Wacker et al additionally teach where the at least 
one elastic wall (98) closes the path from the input tubes to the mixing chamber and the 
mixing chamber (83, 89; see Figure below) has a large opening to the environment (see 
opening of "96" from mixing chamber). 



FIGURE 
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Claims 54-57 are rejected under 35 U.S.C. 102(b) as being anticipated by Brown 
(US 5,242,115). 

In regard to Claim 54, Brown teaches a kit for replacement of a mixing chamber 
of a dispensing gun having a package (10), a mixing chamber (100), within the package 
(10) and a flow generator (28) connected to the mixing chamber (100), within the 
package (10). 

In regard to Claims 55 and 56, Brown also teaches where the flow generator (28) 
and the mixing chamber (100) are connected such that they require use of tools for 
separation and at least one container is included in the package (10; see column 5, 
lines 38-43) connected to the flow generator (28). 

In regard to Claim 57, Brown further teaches a kit for replacement of a mixing 
chamber (100) of a dispensing gun (see Gun in Figure 1) comprising a package (10), a 
nozzle (16) defining a mixing chamber (100), within the package (10) and at least one 
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chemical container connected to the nozzle (16), within the package (10; see column 5, 
lines 38-43). 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary sl<ill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 25-30, 33, 34 and 46 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Wacker et al (US 5,983,079). 

In regard to Claims 25, 26 and 34, Wacker et al as described above substantially 
teach the present invention with the exception of where the volume of the mixing 
chamber from a first mixing point of the streams to the outlet is not greater than 20 cubic 
millimeters and the length of the mixing chamber from the inlets to the outlet is not 
longer than 15 millimeters and the mixing chamber has an average cross section area 
of less than 10 square millimeters. It would have been an obvious matter of design 
choice to make the volume of the mixing chamber from a first mixing point of the 
streams to the outlet is not greater than 20 cubic millimeters and the length of the 
mixing chamber from the inlets to the outlet is not longer than 15 millimeters and the 
mixing chamber has an average cross section area of less than 10 square millimeters, 
since such a modification would have involved a mere change in the size of a 



Application/Control Number: 10/599,385 Page 10 

Art Unit: 3752 

component. A change in size is generally recognized as being within the level of 
ordinary skill in the art. Furthermore, the general conditions of a claim are met by the 
prior art, and a person having ordinary skill would recognize that making a component 
smaller, bigger, longer or shorter does not involve innovation but requires only common 
sense for smaller or larger applications. 

In regard to Claims 27-29, Wacker et al teach where the flow generator is 
adapted to provide the streams at a sufficient pressure such that when the streams 
reach the first mixing point they have a pressure sufficient to push out of the mixing 
chamber foam remnants filling the entire mixing chamber and the cross section of the 
mixing chamber increases monotonically from the first mixing point to the outlet and the 
cross section of the mixing chamber is substantially constant from the first mixing point 
to the outlet (see first mixing point in "53" where the entering streams push out content 
that is present in lower part of mixing chamber; see where the cross section of "53" is 
monotonically between inlet and outlet of "53" and the cross section is substantially 
constant from the first mixing point to the outlet). 

In regard to Claim 30, Wacker et al teach where the pressure valve (valve rods of 
58a and 58c) is capable of preventing at least one of the chemical streams from 
reaching the first mixing point unless the stream applies a pressure above 3 bar. 

In regard to Claim 33, Wacker et al teach where the mixing chamber is formed of 
a material that does not stick to polyurethane foam (see column 8, lines 37-40). 

In regard to Claim 46, Wacker et al as described above substantially teach the 
present invention with the exception of where one or more of the at least two channels 
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has a cross-section of less than 3 square millimeters at the inlet to the mixing chamber. 
It would have been an obvious matter of design choice to make one or more of the at 
least two channels to have a cross-section of less than 3 square millimeters at the inlet 
to the mixing chamber, since such a modification would have involved a mere change in 
the size of a component. A change in size is generally recognized as being within the 
level of ordinary skill In the art. Furthermore, the general conditions of a claim are met 
by the prior art, and a person having ordinary skill would recognize that making a 
components area larger or smaller does not involve innovation but requires only 
common sense for smaller or larger applications. 

Claims 11, 31, 32 and 37 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Wacker et al (US 5,938,079) in view of Chimura (US 3,451 ,347). 

In regard to Claims 11 , 31 , 32 and 37, Wacker et al as described above 
substantially teach the present invention with the exception of where the mixing 
chamber material has a hardness of less than 40 Shore A and less than 60 Shore A. 

However, Chimura teaches having a chamber material that has a hardness of 30 
to 40 Shore A. 

Therefore, It would have been obvious to one having ordinary skill In the art at 
the time the present invention was made to have substituted the mixing chamber 
material of Wacker et al ("98" material) with the chamber material of Chimura in order 
to provide for a soft chemical-resisting material. 



Application/Control Number: 10/599,385 
Art Unit: 3752 



Page 12 



Double Patenting 



The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or Improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. A nonstatutory 
obviousness-type double patenting rejection is appropriate where the conflicting claims 
are not identical, but at least one examined application claim is not patentably distinct 
from the reference clalm(s) because the examined application claim Is either anticipated 
by, or would have been obvious over, the reference claim(s). See, e.g., In re Berg, 140 
F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re Goodman, 11 F.3d 1046, 29 
USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 
1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 
F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1 .321 (c) or 1 .321 (d) 
may be used to overcome an actual or provisional rejection based on a nonstatutory 
double patenting ground provided the conflicting application or patent either Is shown to 
be commonly owned with this application, or claims an invention made as a result of 
activities undertaken within the scope of a joint research agreement. 
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Effective January 1 , 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 

Claims 1-58 are provisionally rejected on the ground of nonstatutory 
obviousness-type double patenting as being unpatentable over claims 1-23, 25 and 30, 
and 36-40 of copending Application No. 10/599,376. Although the conflicting claims are 
not identical, they are not patentably distinct from each other because both sets of 
claims recite common subject matter to at least a mixing chamber, a flow generator, the 
volume of the mixing chamber has a substantially zero volume in the closed state, the 
mixing chamber being defined by flexible walls, the flow generator comprises a pump 
that can be a gear pump, a casing or package. 

This is a provisional obviousness-type double patenting rejection because the 
conflicting claims have not in fact been patented. 

Allowable Subject Matter 

Claims 7, 8, 12, 13, 19-22 and 41 are objected to as being dependent upon a 
rejected base claim, but appear to be allowable if rewritten in independent form 
including all of the limitations of the base claim and any intervening claims. 



Application/Control Number: 10/599,385 
Art Unit: 3752 



Page 14 



Response to Arguments 
Rejection under 35 USC S 102 

Applicant's arguments filed 05/18/2010 have been fully considered but they are 
not persuasive. Examiner maintains the same position explained to applicant during the 
telephone interview conducted 06/10/2010 in that the Wacker et a! reference still reads 
upon the limitations of the present invention. In regard to Claim 1 , Examiner notes that 
as shown the Wacker et al reference has a mixing chamber with an open and closed 
state where in the closed state the volume of the mixing chamber is reduced (Applicant 
is directed to Examiner's showing of the mixing chamber in the figure provided above). 
The mixing chamber identified by Examiner in the Wacker et al reference is disclosed 
as a mixing chamber. Examiner notes that when the valves are open it constitutes an 
open state and when the valves are closed it constitutes a closed state of the mixing 
chamber. It is also noted that Applicant's arguments are narrower in scope than what is 
recited in Claim 1 . Applicant is reminded that Examiner has taken the broadest most 
reasonable interpretation in light of the specification when applying the Wacker et al 
reference. The mixing chamber as defined by Examiner, have flexible walls (walls of 
98) and operate via an external force to dispense a fluid out of the nozzle assembly. 
The reduction of volume occurs in the mixing chamber between the walls of 98. 
Examiner has pointed in the provided figure where the mixing chamber interpretation is 
being used and meets the less than one fifth volume limitations. 
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With regard to Applicant's arguments to Claim 35, Examiner notes to Applicant 
that the walls of 98 are flexible as shown in Figures 7 and 8 of Wacker et al. It can also 
be shown from the provided Figure by Examiner for where the mixing chamber makes 
up a portion of the inside of 98 that is defined by flexible walls and the flexion of the 
walls also encourages mixing of two separate materials. 

In regard to Claim 40, Examiner notes that the pumps of Wacker et al have the 
ability to operate intermittently and can therefore be set by a user to operate with the 
valves to permit flow into the mixing channel at a given pressure to supply a certain 
volume portion. Pumps can be set to operate at any pressure during intermittent 
dispensing of fluid to account for volume and flow rate requirements as desired by a 
user. 

With regard to Claim 43, Examiner notes that the channels as referenced do 
have a decreasing cross section area that is adapted to lead the chemical streams to 
the inlets of the mixing chamber. Examiner directs Applicant to 58a and 58c where the 
chemicals flow through each to the mixing chamber and as 58a and 58c meet with the 
mixing chamber at 53 the cross sectional area of the channels decrease (see channels 
with decreasing cross section in Figure 2). With further regard to Applicant's 
arguments to Claim 43, Examiner notes that Applicant's arguments are narrower in 
scope than what is recited in the claims. Examiner has shown where the two streams of 
chemicals enter the mixing chamber and suggests that Applicant better recite the 
invention to reflect how the invention is structured and operates. 
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In regard to Claim 47, Examiner is unclear what Applicant is arguing but as best 
understood Examiner notes that the flow generator of Wacker et al (20, 21 , 24) are 
disclosed as pressure pumps and metering pumps respectively and are well within the 
scope of what Applicant discloses his flow generator to be (e.g. pump). 

With respect to Claims 54 and 57, Examiner has again applied the broadest most 
reasonable interpretation in light of the specification to what a "KIT" can be and has 
applied the Brown reference to reflect an interpretation of what a package can be for a 
kit and has characterized Brown to show that Applicant's claim language is broad in 
nature. Applicant is again reminded to better recite the invention to overcome the prior 
art and to better define the structure of the present invention to avoid a broad 
interpretation of the claims. 

Rejection under 35 USC S 103 

Applicant's arguments filed 05/18/2010 have been fully considered but they are 
not persuasive. Examiner maintains the same position explained to applicant during the 
telephone interview conducted 06/10/2010 in that the Wacker et al reference still reads 
upon the limitations of the present invention. In regard to Claim 25, Examiner notes 
that as shown the Wacker et al reference has a mixing chamber with an open and 
closed state where in the closed state the volume of the mixing chamber is reduced 
(Applicant is directed to Examiner's showing of the mixing chamber in the figure 
provided above). The mixing chamber identified by Examiner in the Wacker et al 
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reference is disclosed as a mixing chamber. Examiner notes that when the valves are 
open it constitutes an open state and when the valves are closed it constitutes a closed 
state of the mixing chamber. It is also noted that Applicant's arguments are narrower in 
scope than what is recited in Claim 25. Applicant is reminded that Examiner has taken 
the broadest most reasonable Interpretation in light of the specification when applying 
the Wacker et al reference. The mixing chamber as defined by Examiner, have flexible 
walls (walls of 98) and operate via an external force to dispense a fluid out of the nozzle 
assembly. It is also noted that the volume of the mixing chamber from a first mixing 
point of the chemical stream to the outlet being no greater than 20 cubic millimeters Is 
an obvious matter of design choice as one having ordinary skill in the art as a mere 
change in size of a claimed feature is generally recognized as being within the level of 
ordinary skill in the art. Furthermore, the general conditions of a claim are met by the 
prior art, and a person having ordinary skill would recognize that making a component 
smaller, bigger, longer or shorter does not involve innovation but requires only common 
sense for smaller or larger applications (basic change in volume capacity or size of a 
chamber). 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 
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A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Trevor E. McGraw whose telephone number is (571 ) 
272-7375. The examiner can normally be reached on Monday-Friday (2nd & 4th Friday 
Off). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Len Tran can be reached on (571 ) 272-1 184. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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